
STATE OF NEI,II YORK

STATE TAX COMI'{]SS]ON

In the Matter of the Pet i t ion
o f

Empire Mutual fnsurance Company

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion Tax
under  Ar t i c le  33  o f  the  Tax  Law fo r  the  year  1976

AFFIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  6 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Empire Mutual Insurance Company, the pet i t ioner in the within
proceedinB, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Empire Mutual
1965 Broadway
New York, NY

Insurance Company

1 0 0 2 3

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) undei the exclusive care and cuitody of
the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t iL ioner .

Sworn to before me this
6 th  day  o f  May,  1983.

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TA)( IJAW
SECTION 174



STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter of the Pet i t ion
o f

Enpire Mutual fnsurance Company

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Corporation Tax
under Art ic le 33 of the Tax law for the year 1976.

AFFIDAVIT OT MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Don DiDio the representative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Don DiDlo
Ernst & Whinney
153 E.  53rd  St ree t
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuit .ody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said l rrapper is the
Iast known address of the representat ive of the pet. i t ioner.

Sworn to before me this
6th day of  Hay,  1983.

AUTHORIZED TO ADUINISTgR
OATHS PURSUANT fO rAX IIITW
sEcrI0N 174



STATE OF  NEW YORK
STATE TAX COMMISSION

,ALBANY,  NEI ,V  YORK 12227

M a y  6 ,  1 9 8 3

Empire Mutual
1965 Broadway
New York, NY

Insurance Company

1 0 0 2 3

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level
Pursuant  to  sec t ion(s )  1503 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
an adverse decision by the State Tax Commission can only be inst i tuted
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
supreme court  of  the state of New York, Albany county, within 4 months
d a t e  o f  L h i s  n o t i c e .

review
under
in the
from the

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  maV be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone ll (5 18 ) 457 -207 0

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner '  s  Representa t ive
Don DiDio
ErnsL & Whinney
1 5 3  E .  5 3 r d  S t r e e t
New York, NY 10022
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EMPIRE MUTUAT INST]RANCE COMPANY

for  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Corporat ion Franchise Tax Under
Ar t i c le  33  o f  the  Tax  Law fo r  the  Year  1976.

DECISION

Peti t ioner,  Empire Mutual Insurance Company, 1965 Broadway, New York, New

York  10023,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency ,  o r  fo r  re fund

of corporat ion franchise tax under Art ic le 33 of the Tax law for Lhe year 7976

(F i le  No.  32492) .

A  fo rmal  hear ing  was he ld  be fore  I rv ing  Atk ins ,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  June 17 ,  1981 a t  1 :25  P.M.  Pet i t ioner  appeared by  Erns t  &  Whinney

(Stephen C.  E ld r idge,  Par tner ,  and Don D iD io ,  Tax  Manager ) .  The Aud i t  D iv is ion

a p p e a r e d  b y  R a l p h  J .  V e c c h i o ,  E s q .  ( B a r r y  M .  B r e s l e r ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether  pena l t ies  and in te res t  shou ld  be  imposed aga ins t  pe t i t ioner .

FINDINGS OF FACT

1.  0n  August  31 ,  1977,  the  Supreme Cour t  o f  the  Sta te  o f  New York ,  County

o f  New York ,  Hon.  S idney  H.  Asch,  Jus t ice ,  ad judged Empi re  Mutua l  Insurance

Company ("Empire") insolvent and ptaced i t  in rehabi l i tat ion under the control

and direcLion of the Superintendent of Insurance (herein the "Rehabi l i tator") .

Th is  ac t ion  was taken upon the  pe t i t ion ,  da ted  August  30 ,  1977,  o f  John F .

Lennon, the then Act ing SuperintendenL of fnsurance, pursuant to Art ic le XVI of

the Insurance law because "Empire had defaulted in making certain contr ibut ions



- 2 -

to  surp lus" .  The Super in tendent  o f  Insurance was d i rec ted  to  take  possess ion

of  the  proper ty  o f  Empi re  and conduct  i t s  bus iness  as  Rehab i l i ta to r  o f  Empi re .

I t  was further ordered that payment of any claims against Empire be deferred

unt i l  fu r ther  o rder  o f  the  cour t .  The e f fec t i ve  da te  o f  the  cour t ' s  o rder  o f

rehab i l i ta t ion  was September  7 ,  1977.

2. One week after the Rehabi l i tator had taken possession and control ,

Empi re 's  7976 f ranch ise  tax  re tu rn  (CT-33)  was f i led .  A t  l ine  18  o f  tha t

r e t u r n ,  E m p i r e  r e p o r L e d  a  b a l a n c e  o f  t a x  d u e  o f  $ 1 4 5 , 3 7 8 . 0 0 .

3 .  The Aud i t .  D iv is ion 's  reconc i l ia t ion  worksheet  (CT-472)  cor rec ted  th is

ba lance due by  repor t ing  $1451390.00  as  the  ba lance o f  tax  owed.

4 .  By  an  order  da ted  0c tober  20 ,  1980,  Jus t ice  Asch te rmina ted  the

aforesa id  rehab i l i ta t ion  proceed ings  and Empi re  was d i rec ted  to  therea f te r

cont inue the enterpr ise in i ts own r ight.  Included among the direct ives in

t h i s  t e r m i n a t i o n  o r d e r  o f  O c t o b e r  2 0 r  1 9 8 0  w a s  a n  o r d e r  t h a t  E m p i r e ' r . . . p a y  a s

soon as  prac t icab le  a l l  ou ts tand ing  ob l iga t ions  incur red  by  Empi re .  .  .  ,  p r io r  to

or  dur ing  the  rehab i l i ta t ion  proceed ings ;  .  .  .  " .

5.  A Not ice and Demand for Payment of Corporat ion Tax Due (CT-335) was

issued by the Audit  Divis ion to Empire on November 28, 1980 for payment of the

cor rec ted  ba lance o f  tax  due ($145,390.00)  wh ich  shou ld  have been pa id  more

than th ree  years  ear l ie r ,  p lus  $451754.23  in  in te res t  and $561702.10  in  pena l t ies

f o r  a  t o t a l  a m o u n t  d u e  o f  $ 2 4 7 , 8 4 6 . 3 3 .

6 .  E m p i r e r s  p e t i t i o n  o f  J a n u a r y  1 9 ,  1 9 8 1 ,  a d v i s e d  t h a t  t h e  p e t i t i o n e r ' s

tax  l iab i l i t ies  cou ld  now be se t t led  s ince  Empi re  had been success fu l l y  rehab i l i -

ta ted .  Empi re  p roposed to  pay  the  bas ic  Lax  l iab i l i t y  owed and due as  o f
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M a r c h  1 5 ,  7 9 7 7 ,  i n  t h e  s u m  o f  $ 1 4 5 , 3 9 0 . 0 0 ,  p l u s  i n t e r e s t  t o  S e p t e m b e r  7 , 7 9 7 7 ,

when Empire was placed into rehabi l i tat ion by court  order. l

7 .  The remain ing  in te res t  assessed (approx imaLe ly  $35r000.00)  cover ing

the period of rehabi l i tat ion (Septembex 7, 1977 through October 20, 1980) has

not  been pa id .  Empi re  rece ived a  memorandum dated  lTarch  27 ,  1980,  f rom a  s ta f f

member of the off ice of the SuperinLendent of Insurance which staLed, in

re levant  par t ,  Lhat  " ( i ) f  the  rehab i l i ta t ion  i f  (s ic )  te rmina ted  and the

company goes back into business, interest is payable from the terminat ion date

and no t  fo r  the  rehab i l i ta t ion  per iod . t r  Empi re  asser ts  th is  memorandum is

disposit ive on the issue and should be honored by the State Tax Commission.

8 .  The impos i t ion  o f  add i t iona l  charges  to ta l l ing  $56,702.10  fo r  la te

payment  o f  taxes  (c iv i l  pena l t ies  imposed under  Sec t ion  1085(a) (2 )  o f  the  Tax

Law) is l ikewise chal lenged by pet i t ioner.  Empire seeks waiver of these

add i t iona l  charges  because the  cour t ts  o rder  was respons ib le  fo r  taxes  no t

having been paid at the t ime the reLurn was f i led (september 13, 1977).

9. Empire maintains that s ince payment of interest for the period of

rehabi l i tat ion and the addit ional penalty charges have been waived with respect

to i ts associat.ed company, Al lc i ty Insurance Company, for the very same period

(Al lc i ty had also been placed in rehabi l i tat ion by Just ice Asch in the same

proceed ings) ,  a  s imi la r  resu l t  shou ld  ob ta in  here .

10 .  A l l c i t y ' s  payment  o f  tax  p lus  in te res t  on ly  to  the  per iod  when rehab i l -

i ta t ion  began was accepted  as  su f f i c ien t  by  the  Aud i t  D iv is ion  in  c los ing  ouL

A l l c i t y ' s  7 9 7 6  t a x  l i a b i l - i t y .

1-  
Empire has since paid the basic tax owed plus approximately
$101000.00  in te res t  accrued to  the  da te  i t  was  p laced in
rehab i l i ta t ion  (September  7 ,  I977) .
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CONCI.USIONS OF LA\,li

A.  That  in  v iew o f  Jus t ice  Asch 's  o rder  wh ich  de fer red  payment  o f  c la ims

against Empire unt i l  further court .  order (see Finding of Fact "1"),  the nonpalrment

of taxes when due was not due to wi l ful  neglecl  but rather was due to reasonable

cause within the meaning and intent of  sect ion 1085 (")(2) of  the Tax law.

Accord ingry ,  the  add i t iona l  charges  o f  $56 r702.10  are  cance l led .

B. That rehabi l iLat ion of an insurance company is not unl ike a proceeding

under Chapter XI of  the Bankruptcy Act (arrangement proceedingsl 11 USC 5701 et

seq. ) ,  where in  in te res t  ceases  to  accrue  on  an tecedant  debts ,  inc lud ing  taxes ,

upon the  f i l i ng  o f  a  pe t i t ion  fo r  p ro tec t ion  under  Chapter  X I .  See N icho las  v .

Un i ted  Sta tes ,  384 U.S.  678.  Not ing  th is ,  and in  v iew o f  a l l  the  fac ts  and

c i rcumstances  presented  in  th is  mat te r ,  inc lud ing  pe t . i t ioner ts  re l iance,  in

good fai th,  upon the wri t ten representaLions made to pet i t ioner by the Insurance

Depar tment  (see F ind ing  o f  Fac t  "7" ) ,  as  wer l  as  the  cour t ' s  o rder  wh ich

effect ively precluded pet i t ioner from paying the tax and stopping the accumulat ion

of  in te res t  dur ing  the  per iod  o f  rehab i l i ta t ion  (see F ind ing  o f  Fac t  "8" ) ,  the

in te res t  accrued aga ins t  pe t i t ioner  dur ing  i t s  per iod  o f  rehab i l i ta t ion  is

cance l led .  (c f .  Mat te r  o f  Empi re  sLate  sure ty  co . ,  l z5  Misc .  806;  Peop le  v .

M e t r o p o l i t a n  S u r e t y  C o . ,  1 5 8  A p p .  D i v .  6 4 7 ) . 2

I t  i s  apparant  to  th is  Commiss ion  tha t  impos i t ion  o f  in te res t ,
in this case, would cause two state agencies to operate at
cross purposes and, furthermore, could serve to undermine or
destroy the rehabi l i tat ion of pet i t ioner as accomplished over
a Lhree year period by the Insurance Department.



C. That the pet i t ion

respects and the Not ice and

DATED: Albany, New York

lviA( u tt 1983

- 5 -

of Empire Mutual Insurance

Demand dated November 28,

STATE

Company is granted in al l

1 9 8 0  i s  c a n c e l l e d .

TAX COMMISSION

PRESIDENT


